








OCTOBER 1, 1842. 


No. 1. 





TO CORRESPONDENTS. 


We shall notice Mr. Tayler’s work on Wills 


next week. 





ADDRESS. 


Ir has often been the subject of remark 
and reproach, that although most profes- 
sions have their periodicals, (the Medical 
profession having their ‘ Lancet,” the 
Church their “ Pulpit,” and the Army and 
Navy their ‘‘ Gazettes,”) that in this, the 
first city of the Union, there is no publica- 
tion exclusively devoted to legal subjects. 

At the present time there are no regular 
reports of the cases argued and determined 
in the United States Circuit and District 
Courts, sitting in Bankruptcy, the Assist- 
ant Vice-Chancellor’s Court, the Superior 
Court, or the Court of Common Pleas, 
although the judges who preside therein, 
it is admitted, are men of distinguished 
attainments: the consequence is that some 
of the most important decisions are en- 
tirely lost to the profession: that a faithful 
report of cases decided in these courts, 
particularly in Bankruptcy, at the present 
time, would be of great value not only to 
the lawyer, but to the merchant, will admit 
of no doubt: and that a journal, the 
columns of which would be open to the 
discussion of unsettled or doubtful points 
of law or practice, would be acceptable to 
the profession, is equally clear; to supply 
this desideratum is the object of the pre- 
sent publication, and should it meet with 
that support which the editor confidently 
anticipates, no pains or expense will be 
spared to render it worthy a place with 
the best productions of the day. 

In addition to the reports of the cases 
in those courts, it is intended to place be- 
fore the reader Critical Reviews of New 


Works, Biographical Notices of eminent 
1 





Lawyers, Anecdotes of the Bench and the 
Bar, Sayings and Doings in the Courts, 
&c., &e. 

With reference to matters in Bank- 
ruptcy, an Alphabetical List of Applicants 
for Decrees in Bankruptcy will be given, 
with the names and addresses of the Peti- 
tioners’ Counsel or Atturneys; a List of 
Applicants for Certificates and Discharges 
—a list of those whose Certificates have 
been allowed—New Rules and Orders of 
the Courts—Puints in Practice—Notices 
of Dividends, &c. 

On the last Saturday of every morth the 
editor will also publish a Supplement, con- 
taining a Digest of the American Cases, 
and also of those cases determined in the 
English Courts which apply to the Juris- 
prudence of this country; and for the pur- 
pose of so doing, he has made arrange- 
ments for the regular transmission to him 
of all the English Reports aud Law Peri- 
odicals. The Supplement will be so 
printed as to furm a separate volume: so 
that at the end of every year the sub- 
scriber will be in possession of a Digest 
of the whole of the American and English 
Decisions at a trifling expeuse. 





IN BANKRUPTCY. 





U. S. District Court for the Southern District 
of New-York. 


The Hon. 8S. R. Berrts presiding. 


Ex parte Jonn W. Hurt and Asranam 
H. Smitn, im the Matter of the Petition 
of their Creditors for a Decree in Bank- 
ruptcy. 


A debt contracted prior to the passing of the Bankrupt 
Act, is within its operation, and will support an ad- 
verse decree in bankruptcy. 

The word insolvency in the 14th section of the Act, as 
applied to voluntary applicatious for a decree, means 
inability to meet engagements; but in relation to 
compulsory proceedings by creditors, it means the 
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bankruptcy ef the debtor as known to the court as a 
ground for proceedings, and must be proved in the 
manner indicated by the first section of the Statute. 


Tuts was an application by John W. 
Hull and Abraham H. Smith, to show 
cause against being declared bankrupts ; 
it appeared by the petition of the credi- 
tors, that previous to December last, Hull 
and Smith were merchants and partners in 
trade in the city of New-York. That in 
the months of August, September, Octo- 
ber and November last, they purchased of 
the petitioner, or other mercantile firms in 
New-York, large quantities of merchan- 
dise, exceeding in value $40,000, and that, 
in the early part of December last, they 
failed in business and declared themselves 
insolvent, leaving the whole of the said 
debt of $40,000 unpaid. The petitioners 
alleged various acts of fraud, and among 
other things, that in the month of De- 
cember last, Hull departed from the 
State of New-York, with intent to defraud 
his creditors and to prevent his being ar- 
rested, and that he still continued from the 
State and concealed himself in some place 
unknown to the petitioner; and that Smith, 
since the departure of Hull, and within a 
short time past, had declared that the firm 
of. Hull & Smith was utterly imsolvent and 
unable to pay but a very small part of their 
just debts. It appeared tov be conceded 
on the argument, that enough was shown 
in this matter to support the proceedings 
as against Hull, because of his continued 
concealment to avoid being arrested. The 
questions raised for the consideration of 
the court were— 

1st. Whether acts of rraupuLeNT bank- 
ruptcy, committed ANTERIOR to the passage 
of the act, could be brought within its opera- 
tion and redress. 

2d. Whether, in the case of partners, a 
MERE INSOLVENCY of the firm will enable 
creditors to sue out a decree. 

The case was argued at considerable 
length. 

A. 8. Johnson, for the Bankrupt. 

Salem Dutcher, for the Creditors. 

Cur. ad. vult. 

Betts, J., now delivered the opinion of 
the Court. Statutes ef a penal character 
will not be construed to have a retrospect 
beyond the time of their commencement ; 
(Bar. ab. Stal. c. 7 Johns. R. 477. Dwarris 
on Statutes, 680,) such retrospect is the 
acting of the law by its own vigor to change 
the interests or rights of parties, because 
of some fact or circumstance existing be- 
fore the law was passed, so as to divert or 
diminish an interest then subsisting, or to 








render an act criminal which was not 
interdicted at the time it was committed. 
A distinction, however, has been taken 
between laws which operate directly to ab- 
rogate vested rights, and those which annul 
or vary the remedies existing when the 
right accrued for its maintenance or en- 
forcement, (4 Wheat. 122. 12 Wheat. 370. 
2 Kent, 462.) Such laws supply the rule 
governing courts in administering remedies 
in all cases pursued before them, without 
regard to the nature of the remedy au- 
thorized antecedently, and at the time the 
right in suit was created or perfected, 
(10 Wheat. 51. 9 Peters, 329.) The prin- 
ciple upon which this distinction rests, is 
of familiar and constant application, al- 
though to practical purposes the remedy 
often becomes the all essential quality 
of the right, (10 Wheat. 1; ibid. 51. 
9 Peters, 329. 2 Mason, 151. 14 Pe- 
ters, 67.) 

Notwithstanding the commingling of 
right and remedy, as to every purpose 
of useful enjoyment, the law has always 
marked a broad distinction between sta- 
tutes having relation to the one or the 
other; those touching the remedy being 
mandatory to the courts only, and govern- 
ing their proceedings, whilst those affecting 
rights of persons or property attach to 
individuals, and the rights, once having 
acquired existence, cannot be abrogated 
or changed by posterior enactments, par- 
ticularly under an equitable interpretation 
of the Constitution of the United States. 

This distinction is frequently presented 
and acted on. A penalty or forfeiture 
arising under a statute, cannot be re- 
covered after the statute is repealed, (6 
Cranch, 368.) So also statutes of limita- 
tion take away the remedy, (5 Dan. ab. 
392,) and operate upon matters in litiga- 
tion alike where the right of action ex- 
isted previous to the enactment of the law 
as when itaccrues subsequently. (12 Wheat. 
478. 2 Peters’ R. 627,660; ibid.413. 11 
Peters’ R. 509. 8 Peters, 110. 14 Peters’ 
R. 74.) 

Whatever may be the difficulty as to the 
exercise of legislative powers over vested 
rights in prohibiting their enforcement, or 
introducing new limitations or bars 1o them, 
it seems the opinion of our most distin- 
guished tribunals, that under our govern- 
ment the legislative authority is paramount, 
and may prescribe the rule of judging to 
the judiciary only in the excepted case of 
a constitutional interdiction, which would 
check or supersede the action of the legis- 
lature, (14 Peters’ R. 74.) 
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The subject has been largely discussed 
in the State Courts and those of the United 
States,(1 Kent, 455. 3 Story’s Const. Law, 
266,) and an attentive perusal of the opi- 
nions of the Judges, and the qualifications 
with which they are announced, I think, 
will show, that in every case where a re- 
trospective action has been denied to a 
statute, it has been upon the ground that 
the act itself has not distinctly and clearly 
assumed that power, (1 Kent, 455, 456, 
and notes.) Here, and in England, the 
plain and positive terms of a statute must 
be executed, if within the competency of 
the legislative power, without regard to its 
consonance with reason, justice, or the 
natural rights of individuals, (1 Gill. 158. 
7 Cranch’s R. 389.) 

These remarks apply to laws of a gene- 
ral bearing affecting the rights of parties, 
and have still greater force, as has been 
already intimated, in respect to enactments 
touching the practice of the courts, and 
the privileges of suitors therein, to retain 
the like remedy for rights as were in force 
when the rights accrued. 

It would seem therefore then singly 
with the exception of laws ex parte facto, 
that the courts of this country and Eng- 
land claim no authority to intercept the 
execution of the legislative will affecting 
by its laws a past condition of things 
when the legislative intention so to do is 
manifest ; they only refrain from constru- 
ing a law so as to give it a retrospective 
operation when its provisions may be 
otherwise satisfied. 


Upon this doctrine I can see nothing in | 


the way of applying the provisions of the 


| 


Bankrupt Act to the particulars antecedent | 


to its passage, if its language denotes the 
intention of Congress to give it such 
operation. 

Clearly this is so in respect to the effect 
of a discharge, for the bankrupt is exon- 
erated alike from debts due at the passage 
of the law, with those subsequently in- 
incurred, or not yet due, (sec. 4, 5,) and 
the benefit of a discharge is withheld, when 
a preference has been given by a bankrupt 
to creditors after the first of January, 1841, 
or at any other time, in contemplation of 
the passage of a Bankrupt Law, although 
itis believed that by the laws of all the 
states such preferences were lawful an- 
terior to the passage of this act. 

In another particular, the Act clearly re- 
trospects, in giving the courts cognizance 
of cases of voluntary bankruptcy ; because 
it embraces all persons owing debts at the 
time of its enactment, which shall not have 





been created in a particular manner ; neces- 
sarily excluding the idea that debts must 
be created subsequently to the passage of 
the act to come within its operation. 

A reference to contemporaneous history 
would fortify this reading of the Act, for 
it was made a prominent incident to the 
policy of this law, that it should apply re- 
lief to that oppressive condition of in- 
debtedness then weighing upon the com- 
munity. 

Taking it to he undeniable, that congress 
intended the Act should apply to debts 
contracted previous to its passage when 
the proceedings are voluntary on the part 
of the bankrupt, the argument must 
be a most difficult one to establish any 
sound discrimination that excludes cases 
of involuntary bankruptcies from a like 
operation and construction of the Act. 

The involuntary proceedings are ap- 
plied at once on the enactment of the sta- 
tute to the classes of persons designated, 
owing debts at the time, and though there 
might be grievous injustice in treating 
past acts of the debtor in the creation of 
the debts, or disposition of his property, as 
grounds for punishment, or privation of 
any rights by force of the posterior law, 
still such past acts may, with greatly less in- 
congruity, be called for to show the quality 
of the indebtedness, and to found there- 
upon such relief as equity may interpose 
in behalf of creditors. 

This view of the case need not be pur- 
sued, because whatever decision the court 
might adopt on the naked question, whe- 
ther the bankrupt act does or can retro- 
act so as to affect interests legally existing 
at its enactment, the point now presented 
requires no more of the court than to 
pronounce whether the proceedings by 
creditors against a bankrupt to obtain a 
decree of bankruptcy, and the distribution 
of his effects, is necessarily an interfe- 
rence with vested rights of such debtor in 
respect to person orestate. If it is not any 
thing more than a remedy supplied to cre- 
ditors for the collection of their debts 
against evasive or fraudulent debtors, the 
only further inquiry would be whether 
such remedy does not necessarily embrace 
any indebtedness in existence at the time 
it is put in force. 

The bankruptcy of a debtor is nothing 
else than his inability or refusal to pay his 
debts. The legislation of various periods 
and governments has attached to this con- 
dition of the debtors’ provisions intended 
to protect creditors sometimes operating 
upon the person of the debtor, and at 
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others upon his estate, with an energy and 
promptitude varied according to the cha- 
racter of the government or people, or 
disposition of the times. 

Cleared of the features which render 
fraudulent bankruptcy a crime, bank- 
ruptcy laws in principle and operation are 
no more than an instrumentality for the 
collection of debts with vigor and celerity. 

They are based upon the plain equity 
that the estate and means of a debtor 
ought not to be enjoyed by him and his 
creditors be left unsatisfied, and they sup- 
ply the creditors ready means to compel 
an unwilling debtor to do what in justice 
he ought to do towards them : this is their 
eminent characteristic; they wrest from 
the possession of the bankrupt his estate 
and place it under the control of some tri- 
bunal charged with its proper disposition. 
The spirit of this proceeding has always 
been familiar to our laws and usages, in 
case the del-tor could not be found person- 
ally, so that the powers of the court could act 
on him individually to secure the rights of 
his creditors. The process is as efficacious 
and summary in case of an absent or con- 
cealed debtor as in bankruptcy, and no 
sound reason is discerned for regarding 
the absence or presence of the debtor, a 
controlling consideration in providing a 
remedy fur his creditors against his estate. 
In many states an attachment of a debtor’s 
estate is the first proeess granted a cre- 
ditor, and it places at once his property 
under the control of the law without de- 
manding a previous judicial ascertainment 
of the right of the creditor. 

The enlarged remedy now supplied in 
chancery by creditors’ bills covers as 
wide a field of relief and by a procedure 
as cogent and searching in relation to the 
debtor as that given by the bankrupt act, 
and a process still more summary and effi- 
cacivus is secured the government by the 
act of March 3, 1797, to recover its balan- 
ces against receivers of public moneys. 
There would be no anomaly in principle 
therefore in regarding the bankrupt act, in 
so far as the arrest and distribution of a 
debtor’s effects are concerned, of nv higher 
claim or force than an attachment proce- 
dure constructed to secure an equal parti- 
cipation by all creditors in a failing debtor’s 
estate, and in that point of viewit would be 
wholly immaterial whether the facts upon 
which the remedy acts, come into exist- 
ence before or after the passage of the 
statute. The relief on a creditor’s bill is 
administered in chancery on this principle, 
for not only debts accrued antecedent to 





the act of 1830, (2 R. S. 173, § 38,) but 
judgments rendered befvure the passage of 
the act receive the aid of chancery with- 
out any language of the statute retroac- 
tive in terms, (4 Paige, 309.) 

The Supreme Court, in discussing the 
character and effect of Bankrupt laws, 
intimates most significantly that an act 
may be a Bankrupt law without contain- 
ing any clause discharging the obligation 
of the debt, (4 Wheat. 199,) and then it 
need be no more than a power to the 
Court to proceed in a particular method 
on the proof of the insolvency of debtors, 
to put their property within reach of 
their creditors; in effect to substitute a 
summary sequestration on adequate notices 
and causes shown, for the ordinary pro- 
cesses of collection by suit at law. 

The earlier frame of the Bankrupt laws 
in England made no provision for the dis- 
charge or release of the debt, or even of 
the person, their purpose being to give to 
the law the administration of an insolvent 
debtor’s effects, so as to insure their entire 
and equitable appropriation to that ob- 
ect. 

Should our legislatures accordingly put 
the estates of insolvent debtors, living or 
deceased, upon the same footing, and ar- 
rauge their laws so that a rateable distribu- 
tion amongst creditors should be enforced 
alike in both cases, it could be regarded 
no more than a mere scheme of relief or 
practice, and would necessarily control 
the action of the Court the moment it 
came in force. 

I think then, that upon the first point of 
the case, the petition is sustainable, and 
that the debtors still being copartners, are 
liable to be decreed bankrupts for the 
fraudulent disposition or concealment of 
their partnership property, charged in this 
case. 

This remedy, it is to be further re- 
marked, does not reach to the consequen- 
ces attending Bankruptcy in England, for 
no person who fairly received the property 
of these debtors, atier their acts of bank- 
ruptcy, can be calied in question for it 
under these proceedings. The remedy 
acts exclusively upon the debtors, and the 
estate remaining in their right at the time 
of the decree. 

With a view to the ulterior relief of par- 
ties in respeet to this decree, it is proper 
also to dispose of the other point involved 
in the objections, although a decision upon 
it, the one way or the other, would not vary 
the result in this case ; that is, whether the 
debtors, as ¢xsolvent parties, are subject to 
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this proceeding without other proof of bank- 
ruptcy than their inability to pay their debts. 

A decision made by the District Court 
of Tennessee,(a) on this point in the af- 
firmative of the question, is cited and re- 
lied upon by the counsel for the petition- 
ers as a judicial construction of the act, 
independent of what is claimed to be the 
obvious and direct language of the statute 
itself. 

The 14th section provides, that where 
“two or more persons who are partners 
in trade become insolvent, an order may be 
made in the manner prescribed in this act 
either on the petition of such partners or 
any one of them, or on the petition of any 
creditor of the partners,” &c. &c. 

A new rule it is supposed is here intro- 
duced in respect to copartners, and that a 
mere insolvency or inability to pay their 
debts induces all the consequences of bank- 
ruptcy. 

In a general sense and to all practical 
ends in business transactions, there is no 
sound distinction between bankruptcy and 
insolvency. It is believed that the terms 
are used convertibly in ordinary parlance, 
they are so historically, (Montifiore Com. 
Dict. voce Bankrupt. M‘Culloch’s Dict. 





(a) The case to which the learned Judge refers, was 

heard in the United States District Court of Ten- 
nessee, before Judge W.M. Brown. It appeared that 
Galbraith, Cromwell & Co., were partners in trade 
at Clarkesville, and under the firm of (Galbraith, 
Logan & Co.,) at New-Orleans, La. Inthe month 
of April they failed in business and became insolvent. 
About the time of their failure Cromwell, one of the 
firm and the active partner at Clarkesville, made an 
assignment of the partnership effects to secure certain 
creditors, leaving unprovided for a large debt due to 
the Planter’s Bank, M'Keage, and other creditors. The 
claims of the preferred creditors amounted to upwards 
of $80,000, aud the claims left out of the deed of trust 
to $100,000. Logan, one of the firm, was privy and 
consented to the assignment made by Cromwell, the 
other partners, Galbraith and Greenfield, were at 
New- Orleans, and knew nothing of it when made, and 
dissented to the transfer of effects as soon as they 
heard of it. 
_ It was held that the preference given by Cromwell 
in the deed of assignment made for the benefit of a 
part of the creditors, was in violation of the Bankrupt 
Law, and on account of this preference the debtors 
being merchants, it was a fraud on the part of Crom- 
well, and also on the part of Logan who consented 
to the transfer: that it was an act of bankruptcy on 
their part, and brought them and their effects under 
the operation of the Bankrupt Law on the petition of 
their creditors: that the deed of transfer made by 
Cromwell was utterly void: that Galbraith and 
Greenfield, who had no knowledge of the deed at the 
time it was executed, and dissented from the transfer 
as soon as they heard of it, were not personally af- 
fected by the aet of Cromwell, and that they had not 
therefore committed an act of bankruptcy, and that 
Galbraith, Cromwell & Co., and the partners com- 
posing the firm being insolvent and partners in trade, 
the whole of the partners must be declared bankrupts 
by reason of their insolvency under the 14th section 
of theact of Congress in relation to Bankruptcies, and 
a decree was entered accordingly, 





last edition, ibid.) Legal compilers re- 
cognize the same common import of the 
words in the law, (Petersdorff Abridg. ib.) 
and our highest tribunals called upon to 
collate and discriminate the one from the 
otver, admit there is no principle even in 
a statute applicable to either condition 
of debtors, which marks with exactness 
when it is an insolvent law and when it 
becomes a bankrupt law, (4 Wheat. 122. 
12 Wheat. 273.) The difference lies es- 
sentially in the scheme of remedies adopted 
in reference to bankruptcy or insolvency, 
to eflectuate which the law arbitrarily pro- 
nounces a man bankrupt upon the com- 
mission of particular acts, though he be in- 
disputably solvent ; (Douglas, 92, note.) 

The same course also is sometimes applied 
to insolvents, as our revenue laws declare 
a debtoron custom-house bonds énsolvent on 
the assignment of his property, or its at- 
tachment on the commission by him of an 
act of bankruptcy, (act March 2, 1799, § 65,) 
irrespective of the sufficiency of the as- 
signed or attached property to satisfy all 
his debts, and nothing but the statutory 
proof is regarded as evidence of the fact. 
(2 Cranch, 356. 3 Cranch, 73. 8 Cranch, 
431. 2 Wheaton, 396.) 

It is manifest that congress, adopting 
these principles in defining and classing 
cases that fall within the bankrupt act, has 
legislated with a view to an assumed or 
artificial state of insolvency or bankruptcy 
in debtors, and not upon the actual cir- 
cumstances of such debtors, because the 
proceedings are carefully made to depend 
on certain specified evidence or proofs of 
bankruptcy, and no provision is made to 
arrest them on any degree of proof show- 
ing the ability and readiness of the party 
to discharge all kis debts. The first sec- 
tion evinces the clear purpose of congress 
in this respect, and points out, with preci- 
sion and exactness, the cases coming with- 
in the cognizance of the court under the 
act. ‘The jurisdiction of the court does 
not attach on the petition of a party 
himself or that of his creditors, how- 
ever clearly his insolvency may be esta- 
blished, unless the very evidence specified 
by the statute is supplied. Indeed the 
court has no authority to institute or en- 
tertain an inquiry into the fact of insol- 
vency, for it is compelled to declare a pe- 
titioner bankrupt on his own sworn repre- 
sentation of his inability to pay his debts, 
or on that of his creditors if he has dune 
any act indicated by the statutes, and owes 
$2,000, whatever may be his real wealth 
and responsibility. 
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It would not be probable that congress 
after this minute and specific legislation on 
insolvency and bankruptcy, should intend 
in a subsequent clause to discard the en- 
tire principle on which the jurisdiction of 
the courts over them, was made to rest, 
and establish by the 14th section a sub- 
stantive scheme of bankruptcy upon an 
untried and unheard of principle. 

For it must be borne in mind, that if 
mere insolvency subjects copartners to a 
commission of bankruptcy, the state and 
responsibility of every trading firm may 
be made the subject of judicial investiga- 
tion at the instance of any creditor who 
may allege that it is unable to pay its 
debts. 

But aside of the general considerations 
opposed to giving such operation to the 
14th section, and the incongruity with 
other provisions of the act, does the lan- 
guage of that section demand or authorize 
such construction? I think not. Although 
partners in trade who become insolvent 
may be proceeded against as bankrupts, 
yet the order must be made in the manner 
provided in the act, and that qualification 
would be repugnant to the notion that 
mere insolvency supplied grounds for the 
decree, it being already shown that the 
pervading principle of the act requires the 
order in case of compulsory bankruptcy 
to be made without regard to the fact of 
solvency, and on the proof of other and 
distinct facts from that of insolvency. 

This clause would seem to have been 
introduced to mark that procedures 
against partners are to be the same as 
against individuals; and to carry out such 
intent the insolvency referred to in the 
14th section must be identical with that 
defined in the first, and it denotes that con- 
gress contemplated in this provision znsol- 
vency to be synonymous with bankruptcy. 

The purpose of congress in this behalf 
is not left wholly to inference and pre- 
sumption, for in the last clause of the sec- 
tion, after designating the course of pro- 
cedure in respect to joint and separate 
estates and liabilities of co-partners, and 
making various specific provisions on those 
topics, it is declared that in all other re- 
spects the proceedings against partners 
shall be conducted in the like manner as if 
they had been commenced and prosecuted 
against one person alone. 


Not merely prosecuted, leaving ground | 
for an intendment that the foundation of | 


the proceedings might be dissimilar, but in 
respect to partners they are to be carried 
out in every particular not distinctly named 





in the sentence, as if commenced and pro- 
secuted against an individual. 

The section thus taken together indi- 
cates the purpose of congress with suffi- 
cient clearness. 

The act had established the principles 
upon which the bankruptcy of individuals 
should be decreed, and the method by 
which the proceedings should be conduct- 
ed from the commencement to the termi- 
nation. 

These provisions would, comformably to 
the uniform practice under the English 
bankrupt laws, have supported a joint com- 
mission against all the members of a co- 
partnership, on acts of bankruptcy com- 
mitted by all, or a separate commission 
against each party as an individual bank- 
rupt, (Cullen, 451.) 

But the court there had been sometimes 
embarrassed with the distribution of the 
estates of the individual parties under the 
general commission, and also with the 
question, whether a joint commission 
against the partnership, and a separate 
one against the individual parties, could 
be maintained at the same time. 

The decisions of the chancellor had 
overcome the difficulties in a good degree, 
and probably all impediments resulting 
from that double relationship of the bank- 
rupt were removed by the later English 
statutes, (Cullen, 451. 2 Eden, 60.) 

With a view undoubicdly to free our 
system from all uncertainties on this sub- 
ject, congress embodied in the 14th sec- 
tion, and established by express enactment, 
the rules upon which the law is now ad- 
ministered in this behalf in England, 
(Eden, 60. Comyn’s Dig. 7, by Hammond, 
art. Bankrupt,) the leading purpose of the 
section being manifestly to provide for the 
application of the law on a joint commis- 
sion, to the compound relationship of the 
bankrupt in his individnal and copartner- 
ship indebtedness, 

The circuit court of this district at the 
last term, decided that the evident gene- 
ral intent of the section must give in- 
terpretation to peculiarities of phraseo- 
logy, so as to render all parts of the 
section consonant with such intent, and 
that accordingly a decree of bankruptcy 
upon the petition of one partner in his 
own behalf, and as a member of a _ firm, 
alleging his own bankruptcy, would not 
pass the partnership effects to his assignee, 
(case of Paulson). 

In my judgment, therefore, the insolvency 
spoken of in the 14th section, is in case of 
yoluntary petition by the debtor, the in- 
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ability to meet his debts and engagements 
referred to in the first, and must be made 
known and established before the court in 
precisely the same manner: and in rela- 
tion to compulsory proceedings by credi- 
tors, it is the bankruptcy of the debtor, 
known to the court as a ground for these 
proceedings only when proved in the 
manner indicated by the first section. 

This reading of the 14th section brings 
it into harmony with other parts of the act, 
and comports also with the course of legis- 
lation of Congress on kindred subjects. 

Besides, if the 14th section is to be 
understood as introducing a rule peculiar 
to copartners, its operation would be to 
supersede the provisions of the first sec- 
tion so far as relates to that class of 
debtors, and accordingly a decree of bank- 
ruptcy could not be obtained against them 
on the commission of every act of fraud 
specified by that section, unless their ac- 
tual insolvency could also be established. 

This would defeat in a great measure 
the principal object of the statute, which 
is to protect creditors against contrivan- 
ces by debtors to avoid an equal distribu- 
tion of their effects. Traders are parties 
most liable to sudden and heavy indebted- 
ness, and would be those most apt to 
attempt to favor and secure portions of 
their creditors to the sacrifice of others. 

Mercantile business in this country is 
almost entirely conducted by copartner- 
ships, and if those clauses of this statute, 
supposed by many tobe the only legitimate 
provisions indicating a bankrupt law, are 
withdrawn from partnership dealers and 
merchants, and limited to individual debt- 
ors, the statute would be to a great degree 
a dead letter; essentially so in the parti- 
culars where its searching and summary 
energies are most urgently called for. 

The conclusion to which I am led in the 
consideration of this case, differs from the 
construction given the act by the District 
Court of Tennessee(a). It is to be deeply 
regretted that varying views should be en- 
tertained by courts in different parts of the 
Union, each of which is called upon to in- 
terpret and enforce the statute, and all of 
them being clothed with co-ordinate powers. 

This result must however occasionally 
occur from the nature of things. The 
courts have no consultation or interchange 
of opiniors with each other, but each judge 
forms and declares the opinion to which his 





(a) See note ante. 








mind is led by his individual investiga- 
tions and reflections. 

These opinions too are sometimes formed 
upon aspects of subjects calculated to pro- 
duce exceedingly differing views. The 
thoroughness and learning of the arguments 
considered by ourcourt may not be address- 
ed to another, and the rules of construction 
which govern one judge may have but 
slight influence ina particular case upon the 
opinions of another; and the circum- 
stance of each court acting exclusively 
by itself will necessarily tend, most of all 
others, to introduce discrepancies between 
the decisions of these numerous tribunals. 

It must be an occurrence familiar to the 
experience of judges, that sitting together 
and hearing the same arguments upon the 
same statement of the case, their impres- 
sions are frequently, in the first instance, 
exceedingly diverse; and it would be a most 
rare event for two or more to hear a point 
really debatable, well discussed at the bar, 
and yet form within their own minds ex- 
actly the same conclusions. 

It is only by free conference, by mutual 
study of the question, by explanations 
and reasonings, reiterated with each other, 
and cautiously reviewed with an earnest 
anxiety to arrive at the correct result, 
that a common opinion can ordinarily be at- 
tained between men of equal intelligence 
and examining the same subject from one 
point of view, and with advantages com- 
mon to all. 

In the thirty District Courts of the 
United States, officiating under circum- 
stances of extraordinary diversity in re- 
spect to each other, the chances of oppos- 
ing judgments upon the same questions 
must almost equal in number the points to 
be decided. 

And it certainly argues creditebly for 
the perspicuity and precision of our sta- 
tute laws, that they can be administered 
in so many tribunals, over a country so 
wide in extent, with practically so few and 
unimportant collisions in their construc- 
tion. 

Considering these debtors as continuing 
indebted and partners up to the time the 
petition was filed, I shall hold that their 
mere insolvency, without evidence of fraud- 
ulent acts, would not be sufficient to sus- 
tain the proceedings ; but that they are lia- 
ble to be decreed bankrupts upon the acts 
of fraud committed by their partnership, 
anterior to the passage of the bankrupt 
act, as set forth in the petition. 
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INJUNCTION. 


Ex parte Nigutineate. In the Matter of 
his Petition for an adverse Decree 
against Peter Boorn. Sept, 4, 1842. 


An injunction will not be granted to restrain assig- 
nees of the estate and effects of the debtor against 
whow an adverse decree is sought to restrain them 
from acting under the assignment, although it is 
alleged that such assignment 1s fraudulent and void 
under tne act of Conyress; it is only in cases of 
actual danger to the property of the bankrupt, and 
Not against its poseible waste or misapplication that 
the Court will interfere by injunction. 

But the Court will protect the assets of a bankrupt 
when his individual assignee is irresponsible or 
where he is charged with wasting them. 


In this case an application for an ad- 
verse decree in bankruptcy against Peter 
Booth had been made by John Nightin- 
gale, and it appeared that on or about the 
31st day of May last, Booth, being in insol- 
vent circumstances, had made an assign- 
ment of his estate and effects to une 
Heury I. Ennis and Duncan M‘Ewing, 
and it was alleged that under such assign- 
ment certain creditors of said Booth had 
been preferred, and that such assignment 
was in other respects fraudulent and void 
under the act of Congress establishing a 
uniform system of bankruptcy ; it also ap- 
peared, that the petitioning creditor was 
apprehensive that the assignees between 
the time of filing the petition for a decree, 
and the time for showing cause, would 
proceed to sell the property and effects of 
Booth, and distribute the proceeds among 
the creditors preferred. 

Mr. Fessenden this day moved for an 
injunction against the assignees of Booth, 
to restrain their acting under the assign- 
ment, upon an affidavit detailing the above 
circumstances. 

Betts, J. This application cannot be 
sustained: the Court will award an in- 
junction to protect the assets of a bankrupt 
when his individual assignee is charged 
with wasting them, or it appearing that 
such assignee is wholly irresponsible ; 
so where there are facts to show the 
probability of the assets being withdrawn 
or concealed when the decree of bank- 
ruptcy should be rendered: it does not 
however appear in this case that there is 
any danger of loss or misapplication of 
the effects, and it is not the course of the 
Court to allow an injunction, merely on the 
apprehension of a creditor, that the pro- 
perty might be dissipated or put out of the 
general assignee. The Court interferes 
with this high process only in case of 
actual and imminent danger to the property 








of the bankrupt, and not as a mere pre- 
ventive against its possible waste or mis- 
application. 

Injunction refused. 





U. S. District Court for the Northern District 
of New-York. 


The Hon. Atrrep Concku1ne presiding, 


Ex parte Tower. In the Matter of the 
petition of his creditors. 


FRAUDULENT, CONVEYANCE; ASSIGNMENT, &c. 


A debt of a petitioning creditor not due will support 
an adverse decree- 

There are three descriptions of fraudulent convey- 
ances, assignments, &c., which brings a merchant, 
banker, factor, &c. within the Ist section of the 
Bankrupt Act. 

1. Such as are fraudulent or against the common 
law, or the provisions of such English statutes as 
have been incorporated into the jurisprudence of 
this country. 

2. Such as are voluntarily made in contemplation of 
bankruptcy and for the purpose of giving a prefe- 
rence to one or more of the creditors of the debtor 
over his creditors. 

3. Assignments of all the effects of the debtor whe- 
ther upon trust for the benefit of his creditors or 
not, inasmuch as the creditor thereby deprives him- 
self of the power of carrying on his trade. 

Where J. T. on the 2d anu 5th April last executed 
three several conveyances of valuable real estate, 
and on the 30th of the same month he and C. T., 
his late partner, executed an assignment of all their 
joint and separate property for the benefit of all the 
creditors :—HeE xp, that trom the fact of an assign- 
ment ot the remaining effects of the debtor being so 
soon followed after the assignment of the 2d and 
5th April, the inference is strong that these convey- 
ances were made in contemplation of bankruptcy, 
and for the purpose of giving a preference; yet as it 
was denied that such conveyances were fraudulent, 
they could not be said to carry intrinsic evidence of 
fraud, but that the general assignment made on the 
30th of April was an act of bankruptcy. 

All assignments by a debtor, though but of a part of 
his effects, if voluntary made in contempiation of 
bankruptcy, and for the purpose of giving a prefe- 
rence, are by virtue of the Bankrupt Act utterly 
void; and 

All assignments by a merchant, banker, factor, &c.; 
who owes not less than $2000 of all his preperty, 
or of so much of his stock in trade as disables him 
from being a trader, whether made in contempla- 
tion of bankruptcy, or for the purpose of giving a 
preference or not, are void and acts of bankruptcy. 


Tuis was an application for a decree 
in bankruptcy by the creditors of Julius 
Tower. It appeared in evidence that 
Tower was a merchant, that he owed 
debts to the amount of $2000, and that he 
was indebted to each of the petitioning 
creditors to the amount of $500 and up- 
wards, for which they severally held his 
promissory notes made jointly with him 
and other persons. Both of these notes 
were stated to have been made before the 
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commission of the acts of bankruptcy 
charged, and one of them was due, the 
other being payable in September next. 
The petition charged that Tower, on the 
2d and 5th April last, executed three se- 
veral fraudulent conveyances of certain 
valuable real property, and with having 
also, on the 30th day of the same mouth, in 
conjunction with Charlemagne Tower, ex- 
ecuted a fraudulent conveyance or assign- 
ment of all his property for the benefit of 
his creditors. 

The application was resisted by Julius 
Tower, who filed objections under oath, 
by which he admitted all the facts al- 
leged in the petition, but he denied that 
the several conveyances and assignments 
mentioned in the petition were fraudu- 
lent; the same having, as he alleged, 
been executed in gyod faith. Annexed 
to his objections was a_copy of the gene- 
ral assignment which purported to be 
of all the joint property of Julius and 
Charlemagne Tower, as ex-partners in 
business under the name and style of 
Reuben Tower § Sons, and of all the se- 
parate property of each of them for the 
benefit of all the creditors without prefe- 
rence. 

M. S. Myers, for the creditors. 

Bacon, for the debtor. 

Conckuine, J. As tothe first objection 
against a decree of bankruptcy issuing, 
viz: that the debt of the petitioning cre- 
ditor is not yet due, I see no valid ground 
for such objection. ‘The Act declares 
“that all persons being merchants, Xc., 
owing debts to the amount of not less than 
$2000, shall be liable to become bankrupts, 
&c., and may upon the petition of one or 
more of their creditors to whom they owe 
debts, amounting in the whole to not less 
than $500, to the appropriate Court be so 
declared accordingly.” A debt is not the 
less owing, because it is not yet due, and 
my conviction is strong, that the legisla- 
ture did not intend that the Act should 
receive the narrow construction contended 
for. The phraseology of the Act in re- 
lation to the debt of not less than $500 to 
the petitioning creditor, is the same in this 
respect as that used in relation to the 
aggregate amount of debts which the 
debtor must owe of not less than $2000, 
and it is not pretended that these debts 
must be actually due. At any rate, the 
objection is inapplicable to the other peti- 
tioning creditor, whose debt alone is more 
than sufficient, and I think it a mistake to 
suppose that a petition by two creditors, 
one of whom would be entitled to petition 

2 





alone, would be visited by the insufficiency 
of the debt claimed by the other. 

With respect to the other objection, that 
no decree can issue, because the debtor de- 
nies the fraud charged, there are three de- 
scriptions of fraudulent conveyances, as- 
signments, &c., which bring a merchant, 
banker, factor, &c., within the operation 
of the first section of the bankrupt act. 
1. Such as are fraudulent or against the 
common law, or the provisions of such 
English statutes as have been incorporated 
into the jurisprudence of this country. 2. 
Such as are voluntarily made in contem- 
plation of bankruptcy, and for the purpose 
of giving a preference to one or more of 
the creditors of the debtor over his credi- 
tors. The making of a conveyance of this 
description has always been held to be an 
act of bankruptcy under the English bank- 
rupt law, as being contrary to the policy 
of the law, without any express words in 
the statute, but in our act they are ex- 
pressly declared to be utterly void and a 
Fraud upon this act.” 3. Assignments of 
all the effects of the debtor, whether upon 
trust for the benefit of his creditors or not 
on the ground first that the debtor neces- 
sarily deprives himself by such an act of 
the power of carrying on his trade,(a) and 
secondly, that he endeavors to put his 
property under a course of application 
and distribution among his creditors, diffe- 
rent from that which would take place 
under the bankrupt law. It is unneces- 
sary to cite authorities to show that such 
an assignment is an act of bankruptcy in 
England, because it has been a well set- 
tled and familiar rule. It is a sound and 
useful rule, and there is nothing whatever 
in the language of our act which requires 
a different construction in this respect. In 
fact the provision of the act in question, is 
copied almost verbatim from the corres- 
pondent provision in the 3d section of the 
Act of the 6 Geo. 4 ch. 16. 

With regard to the three conveyances of 
specific property, part of the debtors pro- 
perty, which he is charged with having 
made on the 2d and 5th of April, although 
from the circumstances of the case and 
especially from the fact of their having so 
soon been followed by an assignment of 
all the remaining effects of the debtor, the 
inference is strong that they were made in 
contemplation of bankruptcy, and for the 
purpose of giving an unlawful preference, 
yet inasmuch as they are denied to have 





_ (a) See Wedge v. Newlyn, 4 Barn. & Adolph. 31, 
in support of this view of the case. See also Owen 
on Bankruptey, 22. 
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been fraudulent, it cannot be said that they 
certainly carry with them intrinsic evi- 
dence of fraud. But with respect to the 
general assignment made on the 30th 
April last, I entertain no doubt, that accord- 
ing to the express admission of the debtor, 
it is an act of bankruptcy. 

All assignments by a debtor, though but 
of a part of his effects, if voluntarily made 
in contemplation of bankruptcy and for 
the purpose of giving a preference, what- 
ever may have been the antecedent law 
of the State when they are made, are by 
virtue of the Bankrupt Act utterly void : 
and all assignments by a merchant, banker, 
factor, &c., who owes not less than $2000 
of all his property, or as was said by Lord 
Mansfield, in the case of Hooper v. Smith, 
*‘ of so much of his stock in trade as to dis- 
able him from being a trader,” (1 W. BI. 
442,) whether made in contemplation of 
bankruptcy, or for the purpose of giving a 
preference or not, are void and of them- 
selves acts of bankruptcy. A decree of 
bankruptcy must therefore be entered in 
this case ; and also in the case of the same 
petitioner against Charlemagne ‘Tower, 
which depends upon exactly the same 
principles. 





IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant V. C. 


Hezexrtan Howe .t and others v. ANDREW 
G. Ransom, July, 1842. 


A purchase by an attorney of ajudgment recovered 
for his client set aside, although no fraud in the tran- 
saction, and where the full price was given which 
could have been otherwise obtained. 


The facts of this case are detailed in the 
judgment of his Honor the Assistant Vice- 
Chancellor. 

W. M. Patterson, for complainant. 

John A. Collier, for defendant. 

Tue Assistant Vic—k CuaNceLLor.— 
The principal facts of the case are these. 
The defendant was employed by the ex- 
ecutors of Tuthill to sue upon the demand. 
He brought his action in November, 1831, 
and recovered judgment in January term, 
1832. 

On the 21st of January, 1833, an assign- 
ment of the judgment was made by the 
executors, to the defendant Johnson no- 
minally. Itis admitted that it was entirely 
for Ransom’s benefit. The reason given 
is, that Johnson might influence Wheaton, 














the debtor, to a settlement. An execution 
was issued on the 9th day of May, 1833. 
A motion was made at the special term of 
the Supreme Court in June, to open the 
default upon an affidavit of merits. This 
was opposed and denied. The execution 
was levied upon certain stock upon the 
farm, and Wheaton, the debtor, then paid 
the amount in full. The precise date of 
the payment does not I believe appear, but 
at least it was soon after the denial of the 
motion. 

Again, prior to 1824, Wheaton owned 
a valuable farm in Lisle, in the county of 
Broome, worth at the date of the judgment 
and assignment, $3000. From 1824 to 
1829, the title stood in the name of one 
Comstock, it is supposed as a_ cover, 
Wheaton having been embarrassed, and 
getting a discharge from imprisonment 
under the act. On the 15th of May, Com- 
stock reconveyed the premises to Whea 
ton in consideration of $2000, and the deed 
was recorded on the 16th of May 1829. 
Wheaton had continued in possession, so 
that on this reconveyance there was no 
visible change of the occupancy. The 
judgment became a lien upon this property. 
There is neither proof nor suggestion of 
an incumbrance upon it: and with a per- 
fect record title, and an actual possession, 
it would seem hard even for Wheaton, who 
is characterized as a reckless and suc- 
cessful defier of the law, to have succeeded 
in saving this farm from the effect of the 
judgment. 

The defendant Ransom was a practising 
attorney and counsellor, residing in Green, 
Chenango county, and Wheaton resided 
in Lisle, Broome county. 

Thus we have a case of an attorney pur- 
chasing a judgment of $743 for $75, which 
is paid immediately upon being actively 
enforced, and which was in legal consider- 
ation absolutely certain of being paid. 
But did Ransom believe it could not be 
recovered? It is a striking fact, that the 
testimony of repute as to the difficulty of 
realizing the demand is accompanied with 
the remark, that if any one could collect 
it, Ransom was the man. He had been 
dealing with Wheaton professionally. It 
is proven he was occasionally engaged in 
examining the records in Broome county. 
I cannot but believe he knew as much of 
Wheaton’s tricks, and was as able to ex- 
pose them as any man. I am strongly 
impressed with the belief, that he felt the 
power of obtaining payment, from his know- 
ledge of Wheaton’s situation and that of 
his property. According to one of the 
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witnesses, he stated to Hewell that he be- 
lieved that the whole, or a greater part, 
could be collected if the management were 
left to him. The question is, if he knew 
facts showing this certainty, and stated 
them. The opinion loosely expressed 
might operate but little. The facts might 
have decided the executors to proceed. 

It is however made out by the testimo- 
ny of the defendants that the chance of col- 
lecting aclaim of the amount, was generally 
reputed as very doubtful, that the pro- 
perty, if any, owned by Wheaton, was so 
covered up, and his habit of litigation so 
pertinacious, that it was generally sup- 
posed the attempt to collect a debt would 
be hopeless, or involve great trouble and 
expense. 

Again it is sworn to, that Howell ad- 
mitted Ransom stated to him, that he be- 
lieved the whole or most of the debt could 
be collected, if he was allowed to proceed 
with the management of the claim. That 
Howell urged him to purchase it, refusing 
to put the estate to further costs, and of- 
fered to sell the demand for $100. 

The evidence in the cause may then be 
treated as making out this case. An at- 
torney obtains a judgment for his client, 
who resided at a considerable and in- 
convenient distance from his debtor. The 
judgment was for $701, and the attorney 
purchases it for $75. It is highly proba- 
ble, that if the judgment had been set up 
at public auction in the vicinity, no more 
could have been obtained forit. In fact, 
however, it was legally certain of being 
recovered. The attorney tells his client 
he thinks it can be recovered, and the 
client, an executor, presses the purchase 
upon him. 

A case is thus made out stronger in 
favor of the attorney, than almost any to 
be found inthe Books. But strong as it is, 
I am well satisfied that to permit the tran- 
saction to stand, would be inconsistent with 
the settled principles of the court. I take 
the rule to be, that an acquisition by an 
attorney during a suit of the subject matter 
of that suit, is void of itself, and must be 
set aside in this court, without regard to 
the relation of value, to price, or any cir- 
cumstances of open or fair dealing on the 
part of the attorney. ‘The rule is well 
stated by Alderson, Baron, in Jones v. 
Thomas, (2 Youngeand Collyer 519.) After 
quoting Wells v. Middleton, he says, “ It 
appears therefore that even a fair transac- 
tion of this nature, between an attorney 
and his client in a matter entrusted to the 
attorney in his character of attorney, may 


| dleton, 1 Cox’s Ca. 112. 





be set aside in order to prevent the public 
inconvenience that would arise, if profes- 
sional men, though not individually speak- 
ing intending to act unfairly, were to be 
allowed to avail themselves of their pecu- 
liar situation to enter into such transactions. 

This was the case of a purchase of a 
lease. 

In Hall v. Hallett, (1 Cox’s Ca. 140,) 
the Lord Chancellor said, “If the case 
stood on (ae simple fact of the assignment, 
he never should be entitled to any advan- 
tage from it; for no attorney can be per- 
mitted to buy in things in a course of 
litigation, of which litigation he has the 
management.” 

In Wood v. Downes, (18 Vesey, 120,) 
conveyances for an apparent valuable con- 
sideration were decreed invalid, and to 
stand as security only for what was actu- 
ally due the attorney; and it is obvious 
that the decree was made not on special 
ground of fraud or inadequacy, but upon 
general principles of policy. The Lord 
Chancellor relies upon Wells v. Middle- 
ton; saying, that in that case it was ad- 
mitted that there was no objection to the 
transaction between man and man; but it 
was overturned upon this great principle, 
the danger from the influence of attornies 
over clients while having the care of their 
property. The law says, they shall take 
no benefit under such circumstances. 

The decisions upon gifts to an attorney 
during suit, are also applicable. Hylton 
v. Hylton, 2 Vesey, 547. Wells v. Mid- 
Bellen v. Rus- 
sell, 1 Ball and Beatty, 96. 

See also Berrien v. McLare, (1 Hoff- 
man’s Rep. 423.) 

The expression of Lord Eldon in Har- 
ris v. Tremenheere, (15 Vesey, 42,) that 
the attorney may show he paid the full 
amount which could have been obtained 
from any other person, relates to a pur- 
chase by the attorney of property other 
than that in litigation. 

If he treats for the thing itself—dealing, 
as Baron Alderson expresses it, in hac re, 
the client may set the sale aside absolutely, 
and testimony to value at the time is wholly 
irrelevant. 

The cases upon champerty, especially 
that of Orden v. Patterson, (5 Johns. Ch. 
Rep. 44,) bear strongly upon the present. 

The complainants are entitled to recover 
the amount of the judgment after deduc- 
ting the costs and the sum of $75 paid 
upon the assignment, with interest upon 
the balance from the date of the judgment. 
They are also entitled to costs. 
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SUPERIOR COURT. 





Before Chief Justice Jones and Judges 
Oakey and TaLimapce. 


Benp y. Ture Georaia Insurance Com- 
PANY.—1842. 


Where a policy of insurance upon merchandise, con- 
tains a proviso, that the policy shall be suspended 
whenever and so long as the assured shall keep 
upon the premises “glass-ware in casks,” it was 
held that parol evidence was admissible to prove, 
that by custom and usage, and the understanding 
between assured and assurers, the terms “ glass- 
ware in casks,” as contained in the clause providing 
for a suspension of the policy, do not include glass- 
ware in tight casks. 


Turs was an action on the ordinary fire 
policy of insurance upon merchandise 
contained in the building described in the 
policy. By the policy it was declared, 
“that in case the building should at any 
time during the time the policy would 
otherwise continue in force, be used for 
either storing or keeping any goods or 
merchandise in the memorandum of spe- 
cial rates in the proposal annexed to the 
policy denominated hazardous or extra 
hazardous, then and from thenceforth, so 
long as the same should be so appropri- 
ated, applied or used, the policy should 
cease and be of no force or effect.” In 
the memorandum of special rates in the 
proposals annexed to the policy, g/ass-ware 
an packages, or boxes, or casks, is denomi- 
nated hazardous. On the trial of the 
cause before Mr. Justice Tallmadge, it 
appeared, that at the time of the fire the 
plaintiff had in the store a smell quantity 
of glass-ware in casks; and it was there- 
fore insisted, that at the time of the fire 
the policy was suspended and inoperative. 
Te obviate this objection, the plaintiff of- 
fered to prove, that by custom and usage, 
and the understanding between assured 
and assurers, the terms glass-ware in casks, 
as contained in the clause providing for a 
suspension of the policy, do not include 
glass-ware in taght casks; and that all the 
casks of glass-ware on the premises at the 
time of the fire were tight casks. The 
learned Judge, however, ruled that evi- 
dence of this usage or custom was inad- 
missible, and the plaintiff was thereupon 
nonsuited. 

An application was now made to the 
court to set aside the nonsuit. 

Griffin and Patterson, for plaintiff. 

Lord and Blatchford, for defendants. 








Jones, C. J., was of opinion that the 
evidence was admissible, and that the non- 
suit must be set aside.(a) 

Oaktey, J., concurred. 

TatumapveGE, J. The number of casks 
of glass-ware in the store at the time of 
the fire was eight. This was but a small 
amount, in quantity or value, in com- 
parison with the entire stock of goods in- 
sured and lost; yet I apprehend it was 
sufficient to suspend the policy, if they 
were goods embraced in the prohibitory 
clause. 

Indeed, the counsel for the plaintiff do 
not put their claim to be exempted from 
the operation of the clause suspending 
the policy, upon the ground that the quan- 
tity or value of the glass-ware on the pre- 
mises was too inconsiderable to be noticed 
in law; but they insist that, by usage and 
custom, and the understanding between 
assurer and assured, so long as the glass- 
ware is kept in tight casks, it is not in- 
cluded in the terms providing for a sus- 
pension of the policy; and that the policy 
would have continued in full force had 
half the contents of the store been tight 
casks of glass-ware. The question, there- 
fore, now to be considered is, whether the 
evidence of ‘such custom and usage should 
have been received. I am satisfied witk 
the decision I made at the trial. When 
the terms, in regard to the rate of premium, 
and the kind of merchandise insured by 
the policy, would include as well ght 
as loose or open casks, I cannot think we 
are at liberty to receive evidence to give 
to the clause an entirely different meaning 
when applied to the exception in question. 

If the tight casks of glass-ware could 
not be recovered for, as a Joss, under this 
policy, because they are goods “ hazard- 
ous,” and not covered by the policy, how 
can it be pretended, in giving construction 
to the same terms when applied to the 
clause which suspends the policy, that by 
usage or custom, such casks of glass-ware 
are of the class not “hazardous?” If such 
evidence were admitted, the same goods, 
with precisely the same description, at the 
same fire and loss, would be not hazardous 
goods in the clause providing for a suspen- 
sion of the policy, yet, could not be in- 
cluded in the recovery, because they ave 
hazardous, and not covered by the insurance. 

But I think the evidence inadmissible 





(a) We very much regret our inability to present to 
the public the opinion delivered by the Chief Justice; 
the dissenting opinion of Mr. Justice Tallmadge ap- 
pears to contain the points of law involved in the 
case, 
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independeutly of this incongruity to which 
I have alluded. I am willing to reject the 
evidence, because it will control, or vary, 
or contradict, the positive stipulations in 
the written contract of the parties. 

There are few questions more vexatious 
than those arising out of offers of evidence 
of usage or a local custom, in regard to a 

articular branch of trade or business. 

In England, Lord Eldon expressed the 
opinion, that the practice of receiving evi- 
dence of usage or custom to control con- 
tracts had been carried too far; (2B. & P. 
168,) and more recently Judge Story ex- 
pressed a similar opinion, (1 Sumner, 567.) 
*T own, myself,” said he, “no friend to 
the almost indiscriminate habit of late 
years, of setting up particular usages or 
customs in almost all kinds of business 
and trade, to control, vary or annul the 
general liability of parties, under the com- 
mon law, as well as under the commercial 
law. It has long appeared to me, that 
there is no small danger in admitting such 
loose and inconclusive usages and customs, 
often unknown to particular parties, and 
always liable to great misunderstandings 
and misinterpretations and abuses, to out- 
weigh the well known and well settled 
principles of law; and I rejoice to find, 
that of late years, the courts of law, both 
in England and America, have been dis- 
posed to narrow the limits of the operation 
of such usages and customs, and discounte- 
ance any further extension of them.” 

Whilst I should not feel authorized to 
attempt any curtailment of this species of 
evidence, I would be careful not to over- 
step the lines already marked out. 

If the words be technical as belonging 
to a particular business, science or trade, 
or Jocal as belonging to a particular district, 
they may be explained by parol evidence, 
because they are supposed to be unintelli- 
gible to a court and jury. Soalso whena 
generic termis used in a contract, proof of ex- 
trinsic circumstances, and parol evidence 
of the usage of the particular trade, or busi- 
ness, may be received to show that a partic- 
ular species only, was understood to be em- 
braced under that general term. 

But if the terms in question be not tech- 
nical, or local, or generic, but are words of 
universal use, and in that primary use are 
sensible with reference to extrinsic cir- 
cumstances, and the subject matter of the 
contract, then evidence of usage and cus- 
tom togive to thema different meaning from 
their ordinary and popular acceptation, is 
inadmissible. 

In all the cases where parol evidence of 
usage or custom is admissible to explain 





words in a contract, whether it be to ex- 
plain a technical term, or a localterm, or a 
generic term, or words of universal use, 
such evidence is received, because the 
terms to be explained, are to the court, z- 
definite and equivocal, upon the face of 
the instrument, or made so by proof of 
“the surrounding circumstances.” In all 
cases the explanatory evidence is consist- 
ent with the language of the contract. 

The case cited by the plaintiff's counsel, 
7 Wend. 270, Fowler v. The Etna In. Co., is 
one where parol evidence was received, to 
explain technical terms. It was the case 
of a policy of insurance, on “a frame 
house filled in with brick.’ Whether by 
these terms was meant a house filled in 
with brick in the sides, and partitions, 
and to the peak of the roof, or whether 
a more limited filling was intended, could 
only be ascertained by parol evidence of 
the meaning of theterms. Judge Souther- 
land, in delivering the opinion of the court, 
says, these are not “ definite and unequivocal 
terms,” and for that reason, parol evidence 
was admitted to explain them. 

The case of Dow v. Whetten, 8 Wend. 
160, is one resting upon the same principle. 
It was a policy of insurance on a cargo on 
the outward voyage, and the proceeds 
home. The vessel not having found a fa- 
vorable market abroad, returned home 
with the identical goods she carried out.— 
On the passage home they were damaged. 
Parol evidence was held to be admissible 
to prove that the term proceeds, as used in 
the policy, meant either, a new cargo pur- 
chared by means of the old, or the identi- 
cal merchandise brought home again. The 
term proceeds, as used in this policy, is a 
technical commercial term, and is certain- 
ly indefinite to those not conversant with 
commercial business. 

The case of Astor v. The Union Ins. Co., 
7 Cow. 202, was a case in which the generic 
terms skins and hides, were used in the me- 
morandum ina policy of insurance. From 
proof of extrinsic circumstances, and be- 
cause the terms were generic, they were 
considered indefinite and equivocal, and 
parol evidence of commercial usage was 
received to show that fur skins were not 
understood to be embraced under the 
terms skins and hides. 

The same may be said of the case cited 
from 7 Johnson, Cott v. The Commercial 
In. Co., where the term roots was used in 
the memorandum of a policy of insurance. 
That is a generic term, and might embrace 
every description of vegetation that grows 
under ground. As used in that policy 
of insurance, it was from its generality, as 
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well as from the extrinsic circu mstances, 
considered an equivocal and indefinite 
term, and therefore open to parol proof of 
a mercantile custom or usage of that par- 
ticular branch of commerce to explain its 
meaning. 

In England the term corn, in its most 
general sense, comprehends all the kinds of 
grain which constitute the food of man and 
horses. Webster’s Dictionary. When 
therefore, in England the term corn is used 
in the memorandum of a policy of insu- 
rance, from its generality, it is considered 
indefinite and equivocal, and proof of the 
usage and custom of a particular branch of 
trade and commerce is admitted to show 
that a particular species, as rice, is not in- 
cluded under the generic term corn, as 
used in the policy. Parke on Ins. 112, 5 B. 
& P. 213. 

The case cited from 23 Wend. 71, was 
also one in which parol evidence was ad- 
mitted to prove the meaning of terms that 
were indefinite and equivocal. It was an 
action on a note made payable at Buffalo, 
in “ Canada Money.” Evidence was ad- 
mitted to show, that by the general mercan- 
tile meaning of the term at Buffalo, ‘ Can- 
ada money”’ was understood to be Canada 
bank-bills and not specie, or the lawful ten- 
der of that Province. When it is consider- 
ed that we apply the term money to bank- 
bills, that they pass as money, and are a 
lawful tender unless objected to, we rea- 
dily perceive that the term ‘Canada 
money” is indefinite and equivocal, and re- 
quires explanation. 

The terms in question, in the case now 
under consideration, are not technical, or 
local, or generic, ov indefinite, or equivocal,on 
the face of the instrument, or made so by 
proof of extrinsic circumstances, but are 
terms, sensible in reference to the subject 
matter of the contract, of universal use, and 
readily understood by every person ac- 
quainted with the English language. 

But it is insisted that they have a secon- 
dary meaning, and that evidence of such 
secondary meaning is admissible. 

The language of writers upon parol 
evidence to prove a secondary meaning to 
words, is, in general, loose and inconclu- 
sive ; and refers rather to a badly defined 
theory, upon this head, than to any well 
considered adjudications. 

In the case of the Schooner Reeside, 2 
Sumner, 567, Story, speaking of evidence 
of usage, says, ‘‘ The true and appropriate 
office of an usage or custom, is to interpret 
the otherwise indeterminate intention of 
parties, and to ascertain the nature and 
extent of their contracts, arising not from 








express stipulations, but from mere impli- 
cations and presumptions, and acts of a 
doubtful and equivocal character. It may 
also be admitted to ascertain the true 
meaning of a particular word, or of parti- 
cular words in a given instrument, when 
the word or words have various senses, some 
common, some qualified, and some technical, 
according to the subject matter to which 
they are applied. But I apprehend that 
it can never be proper to resort to any 
usage or custom, to control or vary the 
positive stipulations in a written contract, 
and a fortiori, notin order to contradict them. 
Judge Cowen, too, in the case 23 Wend. 
77, before cited, says, parol evidence to 
prove a secondary meaning to words is 
admissible. Neitherof these cases however, 
involved a question of parol evidence, 
offered to prove a secondary meaning to 
words or terms; and the dictum of the 
judge, in each case, must be understood to 
express a general principle, without add- 
ing the qualification which the law of evi- 
dence attaches to the admission of such 
testimony. 

Greenleaf too, in his able treatise upon 
evidence, concedes the admissibility of 
parol evidence, to prove a secondary mean- 
ang to words which have a general primary 
sense. But it is quite manifest that this 
author, when he admits the legality of 
parol evidence to prove a secondary mean- 
ing to words, intends to concede it under 
the proper and legal qualification. This 
qualification is stated in a note to his work, 
containing an extract from Wigram on 

Wills. In this note, (p. 325,) Mr. Greenleaf 
says, ‘‘ The rules of interpretation of wills, 
laid down by Mr. Wigramin his admirable 
treatise on that subject, may be safely ap- 
plied, mutato nomine, to all other private 
instruments.” 

Wigram’s rules, in reference to a secon- 
dary meaning of words, are these : 

“ Rule I. A testator is always presumed 
to use the words according to their direct 
and primary acceptation, unless from the 
context of the will, it appears that he has 
used them in a different sense. 

“Rule II. Where there is nothing in 
the context of a will, from which it is ap- 
parent that a testator has used the words, 
in which he has expressed himself, in any 
other than their strict and primary sense, 
and where his words so interpreted are 
sensible with reference to extrinsic cir- 
cumstances, itis an inflexible rule of con- 
struction, that the words of the will shall be 
interpreted in their strict and primary 
sense, and in no other, although they may 
be capable of some popular or secondary 
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interpretation, and although the most conclu- 
sive evidence of intention to use them in such 
popular or secondary sense be tendered.” 

Now the words in this policy, in their 
general acceptation, are perfectly sensible, 
in reference to the subject matter of the 
contract of insurance, and alsoin reference 
to all extrinsic circumstances connected 
with the policy, as we must intend, in the 
absence of any offer of proof of surrounding 
circumstances ; and there is nothing in the 
context of this policy to indicate an inten- 
tion to use the terms in question, other 
than in their ordinary and general sense : 
on the contrary, the context plainly indi- 
cates, that the words were used in no secon- 
dary sense, as in such case, they would 
have the general or primary meaning when 
applied to the property insured, and 
another or secondary meaning, when applied 
to the clause creating the suspension of 
the policy. 

In addition to the general principles of 
the law of evidence, by which I have en- 
deavored to show that the parol testimony 
of usage and custom offered in this cause 
was inadmissible, my attention has been 
drawn to two cases not cited at the argu- 
ment by either side, both of which appear 
to me to sanction the decision I made at the 
trial. 

The case of Yeates v. Pyrr, 6 Taunt. 
445, was an action on a warranty of “ prime 
bacon.” Evidence was offered of an usage 
in the bacon trade, that a certain latitude 
of deterioration called “ average taint,” was 
allowed to subsist before the bacon ceased 
to answer the description of “ prime bacon.” 
The evidence was held to be inadmissible, 
because it was in direct contradiction to 
the terms of the warranty, which are neither 
technical, or local, or equivocal. 

A more recent case, and one much 
more striking in its resemblance to the 
present than any that has been cited on 
either side, I find reported in Crompton 
and Jervis, 244. Blacket v. The Royal Ex- 
change Ins. Co. 

This was an insurance on the vessel 
Thames. During her voyage, among other 
damage, she lost one of her boats which 
was suspended outside of the vessel. 

On the trial of the cause, the defendants 
offered to prove, that by the custom and 
usage between the assured and assurers, 
boats suspended outside of the vessel were not 
within the terms of the policy, and were never 
paid for at Lloyds. This evidence was 
rejected at the trial. 

The cause afterwards came before the 
Exchequer, and Lord Lyndhurst delivered 
the opinion of the court. 





“The question in this case,” says his lord~ 
ship, “is whether parol evidence of an 
usage was admissible to show that for 
boats on the outside of the ship, slung 
upon the quarter, underwriters were paid. 
The policy is in the usual form as to ship 
and goods, and as far as regards the ship, 
imports to be upon the ship, (that is, the 
body,) tackle, apparel, ordnance, munition 
boats, and other furniture of the ship called 
the Thames. 

“‘There is no exception, and the policy is 
therefore upon the face of it upon the 
whole ship and all her furniture, and all 
her apparel. It was in evidence in the 
cause, and admitted upon the argument 
that, upon such voyages as that insured, 
ships invariably carry a boat in the place 
in which this boat was slung, and that a 
ship would not be properly furnished or 
equipped, unless it had a boat in that place 
and so slung. 

“ The objection then to the parol evi- 
deuce is, that it was not to explain any 
ambiguous words in the policy, any words 
which might admit of doubt, nor to intro- 
duce matter upon which the policy was 
silent, but was at direct variance with the 
words of the policy, and in plain opposition 
to the language it used. That whereas 
the policy imported to be upon the ship, 
furniture and apparel generally, the usage 
is to say, that it is not upon all the furni- 
ture and apparel, but upon part only, ex- 
cluding the boat. 

“Usage may be admissible to explain 
what is doubtful—it is never admissible to 
contradict what is plain. * * * Weare 
of opinion that the evidence of usage was 
properly rejected.” 

The principle involved in that case, 
seems to me to be precisely the same as 
in the case now under consideration. 
There the terms of the policy embraced 
all the boats of the ship. Here the ex- 
ception in this policy, in terms, embraces 
all the glass in casks. There the attempt 
was made to exclude from the meaning of 
the policy, such boats of the ship as were 
in acertain position. Here it is to exclude 
such glass-ware in casks as were in a Ccer- 
tain condition. 

There the Court held that the evidence 
offered would contradict the plain and 
unequivocal terms of the policy. It seems 
to me it would be equally a contradiction 
of plain and unequivocal terms to admit 
the evidence offered in this case. I adhere 
to the opinion I entertained at the trial, 
and therefore think the nonsuit ought not 
to be set aside. 
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Miscellaneous—Bankruptcy. 








MISCELLANEOUS. 





Lorp Brovauam.—A few years ago, Mr. H. (now 
Lord) Brougham sustained a loss of a very important 
nature, the bags in which he carried his papers to the 
courts. In the course of the day on which the rob- 
bery took place, he received the following communi- 
cation :—“ Sir, we will return you them bags, what 
was stolen out of your carriage this here morning, 
(seeing as how they belonged to a lawyer, and finding 
that we had got into bad hands,) if so be you will 
make us a decent recompense; as our honesty de- 
serves. Should you feel inclined to do so, please go 
to Waterloo Bridge this here evening at nine o'clock ; 
where you will meet with a gemman who will ax you 
if your name’s Brougham. Do not look him too 
hard in the face, for he is wery modest, and having 
some character to lose, does not like to be seen in 
company with a lawyer. On your telling him as 
your name’s really Brougham, he will give you back 
your old clothes bags, and you in return will give him 
what you please—we leaves that to your generosity— 
trusting only, as you’re a gemman you’ ll behave as 
sich. We hopes that you wont give no account of 
the parson what you’ll meet on the bridge, for he has 
got a sort of constitutional avarsion to the Old Bai- 
ley,(2) seeing as how it’s a disease that has proved 
fatal to all his famly. We thinks you had better 
come dressed in top buots and spurs (with mustachius 
to disguise your parson,) as we shall then have no 
doubi of our man. Please present our wery best com- 
pliments to Sir Thomas Lethbridge,(d) with whom, 
we understand, you are on excelient terms of wisiting, 
and tell him we hopes as how he’ll put as many 
members to sleep during his speechifying as he did 
last sessions; because we can then grab the Tin out 
of the members’ pockets. So no more at present, but 
rests your wery humble sarvants, 


Signed,) 
ae (their +) 





(a) Now called the Central Criminal Court. 
(6) This is the gentleman Cobbett used to designate “ Old 
Leather Breeches.” 
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{From Tuesday, Sept. 20, to Tuesday, Sept. 27.] 


Voluntary Applications for Decrees. 


ROBERT C. FOLGER, of the city of Brooklyn, 
(and as one of the late firm of R. C. Folger & Co., 
Ropemakers,) Thursday, October 20, 1842, 11 A. M., 
in person. 

WILLIAM WORAM and EDER V. HAUGH- 
WOUT, of the city of New-York, Merchants, 
(firm of Woram & Haughwout,) Thursday, Octo- 
ber 20, 1842, 11 A. M. For Petitioners, Gerard and 
Platt, 67 Wall-street. 

EDMUND S. MUNROE, of the city of Brooklyn, 
Gentleman, Thursday, October 20, 1842, 11 A. M. 
For Petitioner, Edward Buck, Esq., 60 Wall-street. 

JOHN E. MARSHALL, of the city of New-York, 
Shoemaker, Friday, October 21, 1842,11 A.M. For 
Petitioner, Peter Clark, Esq., 42 John-street. 

THOMAS MULLEN, of the city of New-York, late 
Grocer, Friday, October 21, 1842, 11 A. M. For 
Petitioner, Tnomas S. Henry, Esq.,4 Spruce-street. 

CHARLES L. CARPENTER, of the city of New- 
York, Butcher, Friday, October 21, 1842, 11 A. M. 
For Petitioner, E. Paine, Esq., 64 Wall-street. 

HENRY HASKELL DEXTER, of the city of New- 
York, Broker, (and as one of the late firm of Ray- 
mond & Dexter,) Saturday, October 8, 1842,11 A. M. 
For Petitioner, Silas Jones, Esq., 60 Wall-street. 

RUFUS ENO, of Pine Plains, Dutchess county, Clerk, 
Friday, October 21, 1842, 11 A. M., in person. 


| THOMAS FITCH, of the city of New-York, Clerk, 
Friday, October 21, 1842, 11 A. M., in person. 

NATHANIEL HARRIS, of Bedford, Westchester 
Co., N. Y., Carpenter and Farmer, Friday, October 
28, 1842, 11 A.M. For Petitioner, J. N. Platt, Esq., 
25 Nassau-street. 

BARNABAS BATES, of the city of New-York, Fri- 
day, October 21, 1842, 11 A. M., in person. 

JOHN E. GILLESPIE, of Castleton, Richmond 
county, N. Y., Shipmaster, Friday, October 21, 
1842, 11A.M. For Petitioner, S. J. Mumford, Esq., 
9 Nassau-street. 

JOHN DAVID EVERSON, of the city of New-York, 
Accountant, Saturday, October 22, 1842, 11 A. M. 
For Petitioner, P. Wilson, Esq., 13 Chambers-street. 

BENJAMIN SALTER, of the city of New-York, 
(and as one of the late firm of Wm. F. Salter & Co.,) 
Thurday, October 27, 1812, 11 A. M., in person. 

SAMUEL LOUNSBURY, of Brooklyn, N. Y., Thurs- 
day, October 27, 1842, 11 A.M. For Petitioner, E. 
Paine, Esq., 64 Wall-street. 

NATHANIEL BRUCE, of Hurley, Ulster Co., N. Y., 
late Paper Manufacturer, Thursday, October 27, 
1842, 11 A.M. For Petitioner, J.'T. Romaine, Esq., 
36 John-street. 

GEORGE W. PRATT, of Newburg, N. Y., Silver- 
smith, (and as a member of the late firms of Pratt 
& Wood, and Pratt & Lockwood,) Thursday, Octo- 
ber 27, 1842, 11 A. M., in person. 

JOHN LEVERETT ROGERS, of the city of New- 
York, ¢and as a member of the late firm of Downer 
& Rogers, Thursday, October 27, 1642, 11 A. M. 
For Petitioner, H. E. Davies, Esq., 44 Wall-sireet. 

JOSEPH S. HIXON, New-York, Merchant, Satur- 
day, October 29, 1842, 11 A. M. For Petitioner, 
Chas. Sherwood, Esq., 130 Nassau-street. 

HORACE WEEKS, New-York, Broker, Thursday, 
October 27, 1842, at 11 A. M. For Petitioner, R. 
Reed, Esq., 20 Chambers-street. 

EDWARD F. NORTHAM, New-York, Merchant, 
Thursday, Deeember 8, 1842, 11 A. M., in person. 
WILLIAM E. ANDARIESE, New-York, late a 
Merchant, Thursday, October 27, 1842, 11 A. M. 
For Petitioner, A. L. Jordan, Esq., 26 Wall-street. 

BURLIN BROWN, New-York, Agent, Saturday, 
October 29, 1842, 11 A.M. For Petitioner, M. M. 
Davidson, Esq., 122 Broadway. 

ROBERT C. VOORHIES, New-York, Mechanic, 
Thursday, October 27, 1842,11A.M. For Petitioner, 
John Wallis, Esq., 52 John-street. 

JAMES GIBBONS, New-York, Clerk, (and as one 
of the late firm of Palmer & Gibbons,) Thursday, 
October 27, 1842,11A.M. For Petitioner, F. Sayre, 
Esq., 451 Broome-street. 

JACOB H. MOTT, New-York, Clerk, (and as one of 
the late firm of J. H. & J. Mott, of N. Y., Jewel- 
lers,) Thursday, October, 27, 1842, 11 A. M. For 
Petitioner, Jonathan Miller, Esq., 4 Wall-street. 

JAMES DOUGLASS, of Hunter, Greene county, 
N.Y., Laborer, Thursday, October 27, 1842, 11 A. M. 
For Petitioner, D. K. Olney, Esq. 


Adverse Applications for Decrees, 


Creditors of Francis Batpwin and Dantet B. Mer- 
riTT, of the city of New-York, Tailors, Friday, 
October 21, 1842, 11 A. M. For Petitioners, Smith 
Barker, Esq., 15 Beekman-street. 

Creditors of Danie. L. Boren and Joun Parks, of 
the city of New-York, Stationers, Thursday, Octo- 
ber 20, 1842,11 A.M. For Petitioners, S. S. Smith, 
Esq , 34 Liberty-street. 

Creditors of Lewis B. Requa and Wittram Do trton, 
of the city of New-York, Dry Goods Merchants, 
Friday, October 21, 1842,11 A. M. For Petitioners, 
J. W. Benedict, Esq., 25 Nassau-street. 





*,* The Applications for Discharges and Certificates, and 





the allowances thereof, wil} be given uext week. 
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